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Under certain circumstances, expressions of professional opinion are treated as representations of fact; when a statement, 
although in the form of an opinion, is not a casual expression of belief but a deliberate affirmation of the matters stated, it 
may be regarded as a positive assertion of fact.! 


In the case of a professional advisor, liability for fraud may be imposed if the advisor expresses to another who depends upon 
the advisor an opinion within the scope of his or her professional capacity which the advisor knows not to be true.’ Thus, 
liability in tort for fraud is imposed upon one who is employed to advise upon matters within the scope of his or her 
professional capacity and who expresses an opinion known not to be true.* When a professional has a specific awareness that 
a third party will rely on his or her advice or opinion, the furnishing of which is for that very purpose, and there is reliance 
thereon, tort liability will ensue if the professional report or opinion is fraudulently prepared.‘ 


Knowledge of the falsity of his or her opinion is not requisite, however, in order to impose liability in damages, for where the 
advisor’s duty is to present correct statements and give sound advice, it is futile to say that there is no liability because the 
matter of advice would, except for the professional employment, be regarded as mere opinion. Thus, an advisor is liable 
where the opinion is made under such circumstances that the law must necessarily impute knowledge of its falsity to him or 
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her.° 


Observation: 


A representation of law is an opinion and generally cannot form the basis of an action for fraud in the absence of a fiduciary 


relationship.’ 
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